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4． Critical　review　of　doctrines　of　consular　jurisdiction
　Consular　jurisdiction　in　Japan　was，　unlike　Egypt　where　there　were　no
foreign　settlements，　a　beneficial　effect　of　its　extreme　policy　of　exclusion
such　as　establishing　foreign　settlements，　districts　of　exclusive　residence　for
foreigners，　and　enacting　special　regulations　for　foreign　residents：mixed
residence　with　foreigners　in　the　early　Meiji　era　was　inexpedient　because
there　were　no　applicable　law．　It　can　be　said　that　the　system　was　necessitated
by　foreign　policy　considerations．
　Consular　jurisdiction　in　other　Oriental　nations　like　Turkey，　China　and
Shiam　may　look　similar　to　Japanese　counterpart　because　treaty　provisions
were　similar．　However，　it　was　not　always　so：implementation　of　the　treaty
provisions　sometimes　differed’from　one　another．
　　Hereafter　will　citations　from　several　textbooks　of　international　law　be
shown　concerning　how　foreign　scholars　of　those　days　regarded　the　concept
of　Capitulatins　so　that　one　can　grasp　a　general　understanding　of　the　sys－
tem，　risking　the　fallacy　of　generalization，　for　it　is　sometimes　di伍cult　to
generalize　with　such　portion　of　information．
1．Civilization－difference　doctrines
Pradier－Fod6r6，　an　French　scholar　of　international　law，　explained　the　base
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of　consul’ar　jurisdiction　as　follows：
La　reconnaissance　politique　partielle　est　celle　que　certains　Etats　octroient　a　d’autres
Etats　qu’ils　considerent　comme　inf6rieurs　en　qualit60u　diff6rents　en　civilisation．
－Des　notions　divergentes　de　moralit6　et　d’ordre　public　pr6valent　dans　les　uns　et
darls　les　autres　Etats．　Par　suite，　la　r6ciprocit6　des　droits　et　des　devoirs　ne　saurait
etre　complete．
Ainsi，　en　regle　g6n6rale，　les　Etats　mahom6tans　et　ceux　de　1’Extreme－Orient　ne
peuvent　obtenir　des　Etats　chr6tiens　la　reconnaissance　politique　pleniere．　Ce　n’est
pas　que　les　Turcs，1es　Persans，　ou　les　Chinois　ne　soient　en　possession　d’une　civil・
isation　tres　avanc6e．　Mais，　outre　que　le　Coran，　Code　de　morale　et　Code　de　Droit
internationaI，　interdit　les　relations　d’6galit6　et　de　r6ciprocit6　entre　la　maison　de
l’Islam　et　le　pays　des　i頭dさ1es，　n’admet　qu’un　6tat　de　guerre，　suspendu　par　des
trξives，　entre　les　vrais　croyants　et　les　autres　peuples，1’6tat　social　des　nations　orien－
tales，　leurs　moeurs，　leurs　id6es　quant　aux　relations　qui　peuvent　exister　entre　elles
et　les　6trangers，　leurs　institutions　diffξirent　trop　des　lois，　des　id6es　sur　les　relations
et　sur　la　justice　internationale，　des　mceurs，　de　l’6tat　social　qui　caract6risent　la
civilisation　des　nations　europ6ennes　et　am6ricaines　eclair6es　par　le　christianisme．
－L’6tat　normal　de　leurs　relations　avec　les　nations　d’Occident　ne　sera　longtemps
qu’un　compromis　entre　deux　civilisations　entierement　opPos6es　l’ﾊne　a　l’autre，　 t
si　les　Orientaux　paraissent　se　rapProcher　de　la　civilisation　occidentale，　ils　n’en
acceptent　en　r6alit6　que　Ies　apParences．　Leur　vie　sociale　n’a　pas　cessξ｝de　rester
ferm6e　pour　les　peuples　de　l’Occident（1）．
　Fbr　F．　Despagnet，　the　raison　d’etre　of　the　consular　court　system　was　the
difference　of　civilization，　conceding　that　consular　jurisdiction　had　no　special
place　in　the　medieval　times　when　consuls　worked　as　judges　in　any　way，　and
that　it　was　not　differentiated　from　diplomatic　missions　in　terms　of　power
until　the　modern　times（2）．
　A．Hershey　made　a　similar　argument．　According　to　him，　consular　juris一
diction　which　was　in　nature　extraterritorial〈‘seems　to　be　based　on　the　right
of　protection”，　and　it　was　derived　from　treaties　and　reinforced　by　customs．
It　was　nothing　less　than　a　transitional　system．　He　said：“［T］his　highly
complicated　and　technical　subject　forms　no　part　of　general　International
Law　and　seems　destined　soon　to　disappear　altogether（3）．”
According　to　G．　G．　Wilson，　with　consuls’power　changed　by　treaties　and
皿civilized　countries　having　made　progress，　functions　of　consular　jurisdic・
tion　became　obsolete；consular　jurisdiction，　he　argues，　should　not　be　re一
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garded　as　authoritative　precedence　of　international　law　since　it　was　an
exceptional　arrangement（4）・
　　Hefter　explains　this　system　in　the　light　of　colonial　relationships，　stating
that　as　trade　and　nationals　began　to　establish　commercial　companies　in
foreign　lands，　the　state　started　to　send　consuls　there　to　manage　and　pro－
tect　comm6rcial　interests，　and　in　the　course　of　development　those　consuls
were　given　right　to　trial　over　a　case　involving　the　nationals．　This　is　an
explanation　of　consular　jurisdiction　of　the　12th　century，　but　it　may　not　be
appropriate　for　explaining　consuls’powers　after　the　establishment　of　mer－
cantile　jurisdiction　in　Turkey　of　the　16th　century，　but　it　means　to　indicate
apercePtion　that　international　law　ought　not　to　work　outside　Europe　or
other　Christian　world（5）．
　　Nicolson　attributes　consular　jurisdiction　to　Greek　Prenexos．　Pronexos
was　a　kind　of　consular　system　whose　purpose　was　the　protection　of　the
interests　of　nationals　residing　commercial　cities　in　Europe　in　the　medieval
times　and　it　was　further　developed　into　Loglio　or　Consul　whose　oMce　was
to　exercise　a　certain　power　over　the　nationals，　a　system　called　Capitula－
tions　which　remained　until　recently　in　Levant　and　the　Far　East（6）．　This
explanation　is　wrong　however．　While　under　the　Greek　Pronexos　system，
Pronexos　was　unilaterally　granted　jurisdiction　by　their　residing　countries，
consular　jurisdiction　in　the　modern　times　was　one　based　on　a　treaty．　The
following　explanation　by　Mr．　Cushing，　the　United　States　Attorney－General
seems　to　get　the　point．　After　he　describes　the　origin　of　this　diffrence　of
consular　powers　in　christian　and　non　christian　countries：
‘Imight　demonstrate　historically　what，　in　this　place，　it　will　su伍ce　to　a伍rm，　that
the　institution　of　consuls，　in　their　present　capacity　of　international　agents，　origi－
nated　in　the　mere　fact　of　difference　in　law　and　religion　at　that　period　of　modern
Europe　in　which　it　was　customary　for　distinct　nationalities，　coexisting　under　the
same　general　political　head，　and　even　in　the　same　city，　to　maintain　such　a　distinct
municipal　government．　Such　municipal　colonies，　organised　by　Latin　Christians，
and　especially　by　those　of　the　Italian　Republics　in　the　Levant，　were　administered
each　by　its　consuls，　that　is，　its　proper　municipal　magistrates　of　the　well－known
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municipal　denomination．　Their　commercial　relation　to　the　business　of　their　coun・
trymen　was　a　mere　incident　of　their　generaI　municipal　authority．　Such，　also，　at
the　outset，　was　the　nature　of　their　political　relation　to　other　co・existing　nationali－
ties　around　them　in　the　same　country，　and　to　that　country’s　own　supreme　political
or　military　powers．　The　consuls　of　Christian　States，　in　the　countries　not　Chris・
tian，　still　retain　unimpaired，　and　habitually　exercise，　their　primitive　function　of
municipal　magistrates　for　their　countrymen，　their　commercial　or　international
capacity，　in　those　countries，　being　but　a　part　of　their　general　capacity　as　the　dele－
gated　administrative　and　judicial　agents　of　their　nation．　This　condition　of　things
came　to　be　permanent　in　the　Levant，　that　is，　in　Greek　Europe　and　its　dependen・
cies，　by　reason　of　the　tide　of　Arabic　and　Tartar　conquest　having　overwhelmed
so　large　a　part　of　the　Eastern　empire，　and　established　a　Mohammedan　religion
there．　But　the　result　was　different　in　Latin　Europe．’This　difference，　in　the
powers　of　consuls　in　Christian　and　Mohammedan　countries，　he　says，　is　founded
on　the　difference　of　law　which　necessarily　results　from　the　character　of　the　dif－
ferent　religions．‘The　legislature　of　Mohammed，　for　instance，　like　that　of　Moses，
is　inseparable　from　his　religion．　We　cannot　submit　to　one　without　undergoing　the
other．　The　same　legal　incompatibility　exists，　for　one　reason　or　another，　between
us　and　the　unchristian　States　not　Mohammedan（7）．
　Seidle－Hohenveldern　gives　a　similar　explanation．　Explaining　the　reason』
Turkey　allowed　European　powers　extraterritoriality，　he　maintains　that　the
absence　of　an　appeal　system　in　the　Islamic　world　necessitated　consuls’
power　to　settle　disputes．　This　was　based　on　the　secularization　of　non－
European　societies　and　the　pre－modern　concept　of　a　system；he　emphasizes
that　this　phenomenon　was　prominent　in　China．　In　any　way　he　does　not　deny
the　signi丘cance　of　the　system（8）．
　　Redslob　is　another　proponent．　He　attributes　the　origin　and　development
of　the　system　to　difference　in　the　civilization　leve1，　social　legal　and　religious
differences；he　says，　therefore，　that　the　system　would　become　obsolete　once
legal　systems　in　non－Christian　countries　are　complete　enough　to　assure　pro．
tection　over　Europeans．　He　concludes　that　Japan’s　acceptance　of　Western
legal　mind　necessitated　the　termination　of　consular　jurisdiction（g）．
　　Singo　Nakamura・aJapanese　scholar　of　international　law，　also　explains
that　civilization　difference　necessitated　the　consular　court　system．“Turkey，
who　believed　that　she　had　a　complete　legal　system　and　law，　reluctant　to
apPly　those　laws　to　a　dispute　involving　foreigners・could　not　help　allowing
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European　powers　consular　court　jurisdiction（、。）．”This　being　the　reason
of　the　origination　of　a　consular　court　system，　it　is　true　of　Japan．　In　case
of　Japan，　however，　in　return　for　the　termination　of　consular　jurisdiction，
she　accepted　the　obligation　to　enter　the　Universal　Union　for　Protection
of　Industrial　Property　and　the　Bern　Treaty　when　she　revised　the　Anglo－
Japanese　Treaty　of　Commerce　of　1894．　Taking　this　into　consideration，　this
writer　thinks　the　origin　of　the　system　lied　in　the　difference　of　social　system
or　domestic　law　rather　than　civilization　difference．
　Some　scholars，　attributing　the　origin　of　the　consular　court　system　to　the
difference　of　law　and　custom　between　the　Christian　and　the　non－Christian
world，　positively　a餌rm　the　existence　of　the　system　as　a　transitional　one．
For　example　Woolsey　wrote：“This　privilege　was　derived　from　the　Christian
world’s　substantial　doubt　that　a　fair　trial　might　not　be　assured　in　a　non一
Christian　country（11）・”
　　Butler　and　Maccoby　explained：
The　Consular　Service　as　it　is　known　in　modern　countries　is　the　creation　of　the
nineteenth　century，　yet　the　consuls　of　to・day　have　their　prototype　in　the　consuls
maintained　over　eight　hundred　years　ago　in　the　Levant，　Constantinople，　Palestine，
Syria　and　Egypt　by　Genoa，　Pisa，　Florence，　Venice　and　possibly　other　communities．
The　habit　of　appointing　consuls　dates　from　the　end　of　the　eleventh　century，　and
its　origin　has　been　described　by　antiquarians　as　follows．　The　towns　of　Southern
France，　of　Provence　and　Languedoc，　were　about　the　year　A．　D．　Iooo　ruled　by
magistrates－as　were　some　towns　in　mediaeval　ltaly－to　whom　the　title“consuls”
was　applied．　In　the　twelfth　century　the　word　consulat　appears　to　represent　the
body，　or　college，　of　these　magistrates，　among　whom　the　functions　of　a　certain
number　seem　to　have　been　specialised　into　the　settlement　of　disputes　concerning
trade　by　land　or　sea（consules　mercatorum，　consules　artis〃¢α治）．　Now　it　was
of　common　occurrence　in　the　Middle　Ages　that　foreigners，　whether　near　or　far
comers，　lived　by　themselves　in　special　quarters　of　the　city　in　which　they　settled：in
“reservations，”to　choose　a　word　with　modern　associations．　Moreover　the　citizens’
law，　being　personal　rather　than　territorial　in　its　operation，　was　hardly　supposed
to　run　in　matters　which　concerned　men　of　alien　birth　and　speech．　Primitive
notions　would　have　reckoned　it　too　good　for　them，　and　would　have　preferred　that
foreigners　should“stew　in　their　own　juice．”That　was　an　idea　doomed　to　early
disappearance，　but，　in　disappearing，　a　trace　was　left　behind．　This　conception，
added　to　the　practical　convenience　which　arose　from　the　existence　of　o缶cials
who　could　judge　the　strange　community　and　represent　it，　led　to　the　appointment
19
Meiji　Law　Journal
by　the　early　commercial　and　seafaring　states　of　consules　in　paγtibzas　ultramari’砿．
It　was　an　arrangement　welcomed　on　all　sides，　by　citizens，　by　foreigners，　and　not
least　by　travellers，　for　these　consuls　are　found　acting　to　strange　pilgrims　in　very
much　the　fashion　of　the　modern　travel　agencies　as　guide，　philosopher，　and　friend
conjointly．．．．and　goes　further　said　that“To　Western　eyes　it　seemed　monstrous
that　in　a　world　of　expanding　commerce　any　one　country　should　form　as　it　were
an　isolated　vacuum．　Lord　Amherst’s　mission，　therefore，　was　designed　to　put　the
East　India　Company’s　China　trade“on　a　secure，　solid，　equitable　footingi　free
from　the　capricious，　arbitrary　aggressions　of　the　local　authorities　and　under　the
protection　of　the　Emperor［of　China］and　the　sanction　of　regulations　to　be　drawn
up　by　himself（12）．
The　Anglo・Japanese　treaty　of　friendship　and　commerce　was　to　be　valid　for　four・
teen　years　at　least．　Then　a　revision“with　a　view　to　the　insertion　of　such　amend・
ments　as　experience　shall　show　to　be　desirable”was　to　be　attempted　on　the
demand　of　either　party．　Nothing　was　provided　for　the　case　of　a　disagreement
between　the　parties　either　as　to　the　desirability，　or　the　nature，　of　the　revision：
nor　was　there　any　mention　of　a　termination　of　the．treaty，　so　that　there　was　at
least　a　defensible　case　for　the　view　that　a　Japanese　denunciation，　should　Japan
fail　to　obtain　an　acceptable　revision，　would　not　be　binding　on　the　other　party　and
would　not　obtain　the　abrogation　of　the　treaty．
Thus　these　treaties　did　in　effect，　if　not　in　theory，　impose　a　limitation　of　sovereignty
upon　the　Powers　which　were　constrained　to　sign　them（13）．
His　is　thoroughgoing．　This　explanation，　however，　contains　various　contra一
dictions　in　terms　of　legal　theory，　though　politically　acceptable　as　a　policy．
The　contradictions　will　be　discussed　below　elsewhere．
　Lawrence，　also　thought　the　source　of　the　system　came　from　the　inade－
quacy　of　court　trials　and　different　kinds　of　penalties　in　non－Christian　coun一
tries守』He　wrote：“When　Japan，　for　instance，　had　shown　in　1894　her　strength
and　her　civilization，　the　great　European　powers　and　the　United　States　of
America　judged　that　her　native　tribunals　would　afford　sufficient　security
for　the　lives　and　property　of　their　subjects　resident　in　her　territory，　and
abolished　by　treaties　with　her　government　the　jurisdiction　of　their　consular
courts（14）・，，
　　Heydte　regarded　the　system　as　treaty－based　one　and　thought　that　it　did
not　constitute　integral　part　of　international　law．　He　maintained　that　it
must　necessarily　admitted；this　system　was　created，　he　argued，　as　a　state
right　under　international　law　to　protect　interests　of　civilized　European
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powers（15）．　Verdross　reached　a　similar　conclusion　about　extraterritorial－
ity，　though　he　regarded　Defacto－Untertanen，　or　protectorate，　as　a　mercy　of
ISIam，S　tOleranCe（16）・
　Guggenheim’explains　in　the　following：
Les　Etats　oritenaux　qui　connaissent　la　jurisdiction　consulaire　en　faveur　des　ressor・
tissants　6trangers，　admettent　que　les　indigさnes　en　rapport　de　service　avec　l’Etat
6tranger，　tels　les　interpretes　et　meme　les　fournisseurs，　ainsi　que　les　membres
de　leur　familles，　jouissent　de　la　protection　diplomatique．　Cette　institution　des
prot696s　de　fait　peut　cependant　etre　abrog6e　unilat6ralement　’垂≠秩@1’Etat d’origine，
amoins　que　des　conventions　internationales　ne　s’y　oPPosent（17）・
　　He　seems　to　regard　the　system　as　similar　to　one，in　which　people　in　colony
or　trust　territory　were　subject　to　a　rule　by　a　power　in　return　for　diplomatic
protection　they　should　enjqy．　However，　a　state　competent　to　conclude　a
treaty　ought　not　to　have　the　same　legal　status　with　a　state　under　a　colonial
rule　or　trusteeship．
　．Philimore　is　another　scholar　who　had　a　similar　idea．　His　point　is　that
the　development　of　the　consular　system　in　which　consuls　were　granted　such
special　rights　was　a　historical　requirement　in　order　to　assure　the　sacredness
of　treaties　and　to　protect　the　life　and　property　of　foreigners　in　non－Christian
nations．　From　this　viewpoint，　he　saw　the　system　in　the　institutional　tran－
sition　of　international　law，　that　is，　transition　of　privileges　from　consuls
to　diplomatic　ministers．　This　line　of　reasoning　can　be　rightly　evaluated．
As　the　concept　of　state　independence　developed，　the　consular　court　system
became　variant　under　international　law（18）．
　Others　explain　the　system　in　terms　of　limitations　of　state　sovereignty．
According　to　Fenwick，　so－called　extraterritoriality　had　been　developed　in
custom，　on　one　hand，　and　an　obligation　known　as　un．ilaterally－granted　Ca－
pitulations，　on　the　other．　Although　it　came　from　the　fundamental　difference
in　legal　system，　no　one　can　deny　a　factor　of　violation　gf　state　sovereignty（1g）．
Sibert　had　a　similar　opinion，　but　he　saw　it　in　legally　subjugating　relation一
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ship．　His　explanations　is　that　the　consular　court　system　had　politically　am－
bivalent　and　morally　vulnerable　nature　possibly　precipitating　itself　into　a
revolution　because　the　relationship　between　states　should　haVe　been　sacred．
Conceding　to　the　assumptions　that　the　system　derived　from　difξerence　in　so－
cial　system　and　legal　system　between　European　civilized　and　non－Christian
countries，　he　pointed　out　that　the　idea　of　violation　of　sovereignty　took　root
as　this　system　loomed　large．　He　valued　Japan’s　case　because　Japan　is　the
only　Oriental　country　that　developed　a　legal　and　judicial　system　to　over－
come　the　limitation（20）・
　　The　idea　of　violation　of　sovereignty　which　was　perceived　by　Japanese
nationals　risk　danger．　Stuart　emphasizes　this　point．　In　Turkey，　Islamic
tolerance　allowed　European　powers　to　originate　the　system，　while　in　Japan
people　became　cautious　about　the　ill　effects　of　Christianity　such　as　pos－
sible　colonization　as　in　the　Philippines．　And　in　China，　according　to　him，
the　abolition　was　not　successful　because　the　authorities　were　too　arrogant
and　tenacious　of　formality　in　negotiations　for　treaties　with　the　Western
powers（21）．　Professor　Moye　of　Montreal　University　also　points　out　the　dan－
gerousness　of　the　idea　of　violation　of　sovereignty（22）．
　　Soviet　scholars　of　international　law　are　those　who　most　insistently　eval－
uate　about　the　violation　of　sovereignty．　He　saw　the　relation　as　subjugation
and　interference　into　domestic　affairs，　saying　that　consuls　in　a　subjugates
or　colonized　territory　in　which　a　consul　or　court　system　remains　for　a　long
time　had　power　to　interfere　with　its　domestic　and　external　policies；he　de－
clared　therefore　that　a　treaty　granting　a　special　privilege　was　a　form　of　an
unfair　and　illicit　treaty（23）．
2．Equivalent　civilization　doctrines
　Westlake，　who　propounded　that　the　consular　court　system　originated　from
the　difference　of　civilizations　which　had　equal　status，　says　as　follows：
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　　　Turkey　and　Persia，　China，　Japan1，　Siam　and　some　other　countries　have　civilisa・
　　　tions　differing　from　the　European，　and　so　far　as　they　are　not　Mahometan　from
　　　those　of　one　another．　The　Europeans　or　Americans　in　them　form　classes　apart，
　　　and　would　not　feel　safe　under　the　local　administration　of　justice　which，　even
　　　were　they　assured　of　its　integrity，　could　not　have　the　machinery　necessary　for
　　　giving　adequate　protection　to　the　unfamiliar　interests　arising　out　of　a　foreign
　　　civilisation．　They　are　therefore　placed　under　the　jurisdiction　of　the　consuls　of
　　　their　respective　states，　pursuant　to　conventions　entered　into　by　the　latter　with
　　　the　local　governments．　The　consuls　are　allowed　to　dispose　of　small　forces，　but
　　　the　maintenance　of　their　jurisdiction　must　depend　in　the　long　run　on　the　support
　　　which　the　local　governments　give　them　pursuant　to　the　conventions．　But　the　latter
　　　could　not　furnish　that　supPort　if　each　of　the　countries　in　question　did　not　possess
　　　　an　old　and　stable　order　of　its　own，　with　organised　force　at　the　back　of　it，　and
　　　　complex　enough　for　the　leading　minds　of　the　country　to　be　able　to　appreciate
　　　　the　necessities　of　an　order　different　froM　theirs．　Such　countries　therefore　must
　　　　be　recognised　as　being　civilised，　though　with　other　civilisations　than　ours．
　　　　The　international　law　with　which　we　are　concerned　having　arisen　among　the　for－
　　　　mer　of　the　two　classes　of　populations　here　contrasted，　it　is　based　on　the　possession
　　　　by　states　of　a　common　and　in　that　sense　an　equal　civilisation．
　　11write　of　facts　as　they　stand，　without　expressing　any　opinion　on　the　desire　felt　in　Japan　to　be　freed　from
the　consular　jurisdiction　as　having　become　unnecessary　there．
　Our　international　society　exercises　the　right　of　admitting　outside　states　to　parts　of　its　international　law
without　necessarily　admitting　them　to　the　whole　of　it．　Thus　a　large　part　of　the　relations　between　the　European
and　American　states　on　the　one　hand，　and　China　and　Japan　on　the　other　hand，　is　conducted　on　the　footing　of
ordinary　international　law；but　the　former　enjoy　in　the　latter　a　consular　jurisdiction，　substituted　for　the　rules
of　jurisdiction　belonging　to　ordinary　international　law．
　　He　denied　that　consular　jurisdiction　includes　police　power（24）．
　　Traverse　Twiss　also　maintains　a　similar　opinion．　He　says　that　consular
jurisdiction　was　rather　limited　and　the　duties　of　a　consul　were　strictly
limited　to“the　management　of　the　private　affairs　of　the　subjects　or　citizens
of　the　state，　from　which　he　has　received　his　commission．”Going　beyond
the　limitation，　he　thought，　is　illegitimate（25）．
　　Thus，　Anglo－American　scholars　tend　to　consider　consular　jurisdiction　not
extraterritorial　but　limited．　For　instance，　Wheaton，　who　thought　that　inter－
national　law　did　not　apply　to　uncivilized　countries，　insisted　that　consular
jurisdiction　based　upon　a　bilateral　treaty　covered　only　minor　offences　be・
cause　the　jurisdiction　is　subject　to　an　apPeal　to　superior　tribunals　of　the
home　country，　saying　that“the　consular　functions　are　similar　to　those　of
apolice　magistrate，　or　juge　d’instruction．”‘‘He　collects　the　documentary
and　other　proofs，　and　sends　them，　together　with　the　prisoner，　home　to　his
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own　country　for　triall26）．”
　　Stowell　thought　that　this　system　had　cooperative　nature，　though　it　de－
rived　from　the　difference　of　social　and　legal　systems．　This　is　in　the　same
reasoning　when　Quincy　Wright　argued，　in　connection　of　the　abolition　of　ex－
traterritoriality　in　China，　the　abolition　of　the　system　means　the　extinction
of　interests　of　both　sides（27）．
3．State－agent　doctrines
　　As　for　the　relationship　between　consular　court　system　and　the　constitu－
tion・the　United　States　Supreme　Court　Justice　Filed　said　in　its　opinion　to
R・ss　C・・e・“Th・C・n・tit・ti・n　can　h・v・n・・P・・ati・n　in　an・th・・c。unt，y．
Wh・n，　th・・ef・・e・th・・ep・e・ent・tiv・・…伍・ers・f・u・g・v・・nm・nt。，e　per－
mitted　to　exercise　authority　of　any　kind　in　another　country，　it　must　be　on
such　conditions　as　the　two　countries　may　agree［upon］，　the　laws　of　neither
one　being　obligatory　upon　the　other．”It　means　to　say　that　consular　ju－
risdiction　is　not　unilaterally　granted，　and　this　is　a　typical　Anglo－American
legal　theory．　The　jurisdiction　the　consul　exercise　in　the　Orient　is　a　personal
jurisdiction，　the　base　of　which　is　the　nationality　of　a　defendant　or　a　per－
・・ni・di・t・d，　whi・h　i・i…mp・tibl・with　th・A・g1・－Am・・ican・・ncept。fノ。、
SO　li（　，，）．
L・・dFi・1・y・t・essed　th・necessity・f・・n・ent・f・・t・te　at・t・k・，・ayi。g
i・th・’Evance　C・・e・“It　i・t・u・th・t　l・g・1・ight　t・be　ex・・ci・ed　by　Hi，
Majesty　in　Egypt　is　called　extraterritoria1，　but　it　is　based　on　Egypt’s　consent．
Th・・ef・・e・th・j・・i・di・ti・n　i・p・・t・f　Egypti・n　1・w　whi・h・pPli・・t・f・，eig。
「e・id・nt・i・Egypt　f・・th・t　p・・p・・e・”H・d・ni・・th・i・・1i・n・bility。f
sove「elgnty・saylng：‘‘Fbreigners　residing　in　Egypt　have，　since　1875，　been
subject　to　the　jurisdiction　of　Mixed　Courts，　which　are　Egyptian　tribunals
administering　Egyptian　law，　and　in　certain　cases　to　their　own　Consular
Courts，　and　they　are　subject　to　Egyptian　taxation・”In　practice，　however，
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abuses　of　right　as　seen　in　the　Haltrey　Case　to　which　this　writer　will　refer
later（29）．
　The　same　reasoning　can　be　seen　in　Stowell’s．　Referring　to　consular　ju－
risdiction　in　china，　Stowell　wrote：“According　to　treaty　provision，　claims
of　right　by　American　nationals　are　subject　to　a　tribunal　by　the　American
consul　with　American　laws，　but　the　law　which　the　consul　should　apply　is
the　law　which　constitutes　part　of　Chinese　law（30）．一”Such　an　argument　aims
at　emphasizing　that　the　constitution　of　a　country　have　no　binding　effect
outside　of　that　country，　and　at　the　same　time，　avoiding　possibility　of　being
criticized　that　extraterritoriality　or　consular　jurisdiction　constitute　unilat－
eral　violation　of　sovereignty．　The　cooperative　nature　of　this　right　can　be
understood　in　light　of　American　practices　of　consular　courts（31）．
4．Exclusion　doctrines
　Some　scholars　advocated　that　a　state　subject　to　consular　jurisdiction　of
another　state　could　not　be　regarded　as　an　equal　sovereign　state．　Among
them　Hall　says：“Turkey　was　then　outside　the　pale　of　international　law；
but　by　the　treaty　of　Paris　she　was　brought　within　it．　On　general　principles
the　Capitulations　should　have　been　abrogated．　．　．　It　is　evident　that　a
law　inextricably　mixed　up　with　a　religion　which　rejects　equality　between
believers　and　unbelievers，　and　an　administration　so　corrupt　as　is　that　of
Turkey，　offer　no　guarantee　that　foreigners　will　be　treated　with　a　sufficient
modicum　of　justice（32）・”
　Oppenheim　held，　concerning　Mixed　Courts　in　Egyptジthat　it　is　a　transi－
tional　institution　and　in　fact　Turkey「has　gradually　recovered　full　jurisdic－
tion　over　the　nationals　through　Capitulations，　and　that　customs　and　treaties
have　consolidated　the　right　so　that　the　status　of　a　consul　was　equivalent　to
that　of　diplomatic　mission（33）．　According　to　the　first　edition　of　Oppenheim’s
International　Law，　civilization　difference　is　a　source　of　the　consular　juris一
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diction　and　it　is　only　an　institution　based　on　a　treaty；Japan　was　admitted
to　the　international　community　by　abolishing　the　institution　in　1899，　which，
he　concluded，　means　that　the　matter　of　civilization　difference　was　solved．
This　may　be　a　controversial　point，　but　he　is　right　in　pointing　out　that　the
primary　reason　of　existence　of　the　consular　court　system　in　Japan　lay　in　the
relationship　of　domestic　laws　and　foreign　laws．　Having　transitional　nature，
Mixed　courts　in　Egypt　and　International　Court　of　Appeal　in　Alexandria
are　not　incompatible　with　principles　of　international　law，　even　if　they　are
internationally　recognized　tribunals（34）．
　Cobbett　more　clearly　articulates　this　point．　He　agreed　to　Oppenheim　in
many　points；he　regarded　the　source　of　consular　court　system　as　civilization
difference；and　had　the　opinion　that　the　incorporation　of　a　non－Christian
country　into　the　Family　of　Nations　was　not　realized　until　European　pow－
ers　admitted　the　state　to　a　multilateral　treaty；for　instance，　Turkey　was
admitted　to‘the　public　law　and　system　of　Europe’in　1856，　and　Japan　was
not　admitted　as　a　full　member　of　the　society　until　in　1899，　when　consular
jurisdiction　was　abolished．　According　to　Cobbett，　the　competence　of　a　state
to　conclude　a　treaty　should　be　distinguished　from　full　membership　of　Fam－
ily　of　Nations，　and　only　the　latter　certifies　a　subject　of　international　law；
furthermore，　he　concluded　that　the　existence　of　a　strong　ties　seen　among
civilized　nations　was　a　precondition　for　a　state　to　be　called‘civilized’．　This
reasoning　comes　from　his　understanding　that　only　European　countries　con－
stitute　the　international　society．　The　purpose　of　his　argument　here　is　not
to　explain　a　legal　relationship　between　European　civilized　nations　and　non－
Christian　nations，　but　politically　unequal　relationship　between　them，　which
SeemS　irreleVant　tO　internatiOnal　law（35）．
5．Examination　of　the　doctrines
The　doctrines　outlined　above，　if　not　fully　examined，　show　a　common
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perception　that　the　reason　or　source　of　the　consular　court　system　is　the
low　level　of　culture　in　non－Christian　nations　culture　and　the　incompleteness
of　their　political　institutions．　Some　scholars，　including　Westlake，　refer　to
difference　of　social　organizations，　but　they　do　not　deny　that　it　is　difficult
to　expect　a　non－Christian　county　to　protect　Europeans’life　and　property　in
case　of　the　Europeans　subject　to　the　sovereignty　of　the　country．
　　However，　this　discourse　is　one－sided　and　based　on　the　arbitrary　judgment
that　Western　Christian　nations　are　the　only　civilized（36）．　As　we　have　seen
before，　Islamic　countries　adopted　the　system　because　they　were　reluctant　to
apply　their　Koran－derived　sacred　laws　to　foreigners，　and　Japan　adopted　the
system　in　order　to　alienate　foreigners　by　establishing　foreign　settlements．　It
cannot　be　denied　that　in　its　early　stage　there　was　a　move　in　favor　of　a　certain
degree　of　autonomy　in　foreign　settlements；in　the　course　of　time，　however，
the　increasing　number　of　so－called‘displaced　persons’among　Westerners
who　came　tO　Oriental　countries　threatened　to　induce　many　other　foreigners’
obnoxious　behaviors　and　uncontrollable　disorder，　and　the　scant　knowledge
of　law　on　the　side　of　consuls　caused　a　various　problems　to　come　to　the
surface．
　　Moreover，　foreigners　ought　only　to　be　immune　from　jurisdiction　of　their
residing　countries　under　a　treaty　provision；however，　the　instability　of　do－
mestic　situation　and　the　impudence　of　o伍cials　in　exercising　police　and　tax
powers　led　to　the　virtual　authorization　of　the　inviolable　right　which　is　called
extraterritoriality．　The　Japanese　government　gradually　became　aware　of
the　ill　effects，　and　eventually　succeeded　in　checking　the　development　with
determination．　This　is　the　point　which　should　be　distinguished　from　con－
sular　court　systems　in　other　Oriental　countries．
　　Thus，　it　is　unquestionable　that　significance　of　the　consular　court　system
greatly　changed　as　time　passed．　Since’iapan　revised　unequal　treaties　with
fourteen　Western　powers　and　successfully　abolished　extraterritoriality　in
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　the　late　19th　century，　scholars　of　international　law　began　to　question　the
legal　status　of　such　treaties；some　maintained　that　the　state　which　could　not
　throw　off　the　yoke　of　equal　treaties　should　not　be　regarded　as　a　subject　un－
der　international　law．　The　origin　of　international　law　comes　from　Europe．
Wheaton　and　Libie　de丘ned　international　law　as・“The　Law　of　Christian　na－
tions”and“droit　de　gens　de　la　chre’tiente’”respectively．　A　state，　whether
it　is　the　Unites　States　of　America．or　an　Asian　country，　gained　a　full　mem－
bership　of　the　Family　of　Nations　and　became　subject　of　international　law
by　concluding　a　treaty　with　an　European　power，　just　as　Japan　did　through
the　US－Japan　Friendship　Treaty　of　1854（37）．
　　Japan　declared　its　incorporation　into　the　international　community　by　pro－
mulgating　in　January　10，1868，　the　message“the　external　affairs　of　the　na－
tion　shall　be　conducted　according　to　rules　of　international　law”，　which　was
followed　by　the　recognition　by　European　powers　of　Meiji　government　in
place　of　the　Tokugawa　Shogunate．　This　means　Japan’s　incorPoration　into
the　Family　of　Nations，　for　the　practice　of　government　recognition　was，　and
－is，　a　formal　procedure　of　international　law．　International　law　which　origi－
nated　in　Europe　was　practically　applied　to。the　Oriental　country　as　early　as
that　time．
　　As　we　have　seen　somewhere　above，　an　overwhelming　view　of　interna－
tional　law　in　Europe　those　days　was　that　the　Orient　was　different　from　the
West　and　therefore　was　not　yet　incorporated　into　the　Family　of　Nations．
There　was　an　argument，　as　Cobbett　did，　international　law　apply　only　to　co－
operative　arrangements　between　Christian　and　non－Christian　countries．　No
reason　can　be　found　to　support　this　argument，　however．　It　should　be　inter．
preted　that　a　state　which　established　diplomatic　relations　with　the　West　and
is　under　the　control　of　international　legal　order　be　regarded　as　a　full　mem－
ber　of　international　society．　Some　other　Western　scholars　insisted　that　for
anon－Christian　state　to　be　incorporated　into　the　Family　of　Nations，　partic一
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ular　consents　of　Western　powers　are　needed，　giving　an　example　of　Turkey
which　was　admitted　as　member　gf　the　Family　of　Nations　by　concluding
with　European　powers　the　Treaty　of　Paris　of　1856．
　　The　Family　of　Nations　was　not　established　at　a　time　by　a　single　treaty
or　treaties；it　was　gradually　formed　in　the　course　of　development　of　in－
ternational　law．　Once　Oriental　nations　have　accepted　the　binding　force　of
international　law，　they　ought　to　be　members　of　the　Family　of　Nations．　In
case　of　Turkey，　a　provision　of　the　aforementioned　Treaty　of　Paris　stipulated
that　Turkey　should　benefit　from　Europe’s　international　law，　while　another
provided　the　abolition　of　the　consular　．jurisdiction．　Historically　speaking，
that　Turkey　had　concluded　a　number　of　treaties　before，　and　therefore　had
been　incorporated　in　the　international　community　is　an　undeniable　fact．
If　international　law　does　not　apply　to　a　state　which　have　not　abolished
extraterritoriality，　one　must　determine　that　the　time　when　Turkey’s　incor－
poration　into　the　Family　of　Nations　is　as　late　as　in　1923，　when　the　Peace
Treaty　of　Lausanne　was　concluded，　article　280f　which　provided　the　aboli－
tion　of　all　remaining　extraterritoriality．　If　not，　what　was　the　legal　status
of　Turkey　during　the　period　between　the　conclusion　of　the　Treaty　of　Paris
and　that　of　the　Treaty　of　Lausanne？Here　we　see　a　contradiction　inher－
ent　to　the‘constitutive　theory’of　state　recognition．　Thus，　one　cannot　hold
without　incoherence　that　contents　of　the　Western　powers　in　the　form　of　a
special　treaty　are　a　necessary　condition　for　a　non－Christian　nation　to　be　in－
corporated　into　the　Family　of　Nations　and　become　subject　of　international
law（38）In　the　same　reasoning，　when　Hall，　Oppennheim　and　Martens　argued，
in　connection　to　the　base　of　consular　jurisdiction，　that　giving　non－Christian
nations　a　special　status　such　as　consular　jurisdiction，　which　had　never　been
apractice　among　the　Western　powers，　purport　to　limit　their　sovereignty
and　added　that　international　law　practices　in　the　Orient　cannot　be　the　same
as　in　the　West，　we　find　here　again　a　contradiction　in　those　arguments．　In　so
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far　as　the　consular　court　system　is　a　special　concept　of　international　law
particular　to　the　Orient，　the　competency　of　the　Oriental　nations　is　limited
under　universal　international　legal　order．　An　afgument　against　the　appli－
cation　of　international　law　on　the　sole　ground　of　the　existence　of　consular
jurisdiction　means　to　deny　the　very　foundation　of　international　law．　It　is
apparent　that　if　consular　jurisdiction　is　a　special　practice　of　international
law　in　the　Orient，　the　concept　is　irrelevant　to　general　international　law．
　　From　a　political　viewpoint，　the　existence　of　consular　jurisdiction　means
limitation　or　violation　of　the　state’s　sovereignty；however，　the　existence
does　not　necessarily　means　to　deny　the　application　of　international　law．
One　cannot　deny　the　binding　force　of　even　a　treaty　the　benefit　of　which
is　not　equally　enjoyed　by　one　party　or　both　of　the　parties．　Thus，　if　is　a
treaty　lmposlng　consular　jurisdiction，　international　law　ought　to　apPly　to
the　treaty，　and　the　parties　to　the　treaty　and　they　ought　to　be　subject　to
the　principle　pacta　sunt　servanda．　There　is　no　ground　from　the　viewpoint
of　legal　theory　to　maintain　that　international　law　is　relevant　only　within
the　Western　world，　and　that　the　state　which　has　abolished．consular　juris－
diction　provision　under　a　treaty　cannot　be　incorporated　into　the　Family
of　Nations，　that　is　to　say，　international　law　does　not　apply　to　that　state．
Before　concluding　these　remarks　one　of　my　observation　may　be　offered，
that　Capitulations　are　legal　institution　which　now　belong　entirely　to　the
past，　but　they　neverthless　deserve　reconsideration：for　most　historians　of
the　Law　of　Nations　viewed　their　origin　from　European　point　of　view　only，
and　the　protracted　regime　of　capitulations　as　applied　to　countries　in　the
East，　was　connected　with　the　inferiorty　of　their　civilization．　This　seems　to
be　major　misunderstanding，　for　the　capitulations　had　been　the　concern　of
Asian　State’s　practice　long　before　the　arrival　of　the　European　in　the　East，
and　the　purpose　of　capitulations　was　for　protection　of　European　in　the　East．
（to　be　contenue）
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